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TCEQ DOCKET NO. 2006-2027-MWD

APPLICATION BY SOUTHWEST § " BEFORE THE TEXAS -
FESTIVALS, INC. AND RICHARD § COMMISSION ON U™ uis
- §

§

T e
1T 5

KORSH FOR A NEW WATER ENVIRONMENTAL QUALITY
QUALITY PERMIT NO.
WQ0014665001

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUESTS FOR HEARING

The Office of Public Interest Coimsel (“OPIC”) of the Texas Commission on
Environmental Quality (“the Commission” or “TCEQ”) hereby files its response to Ms. Amy
Hollingswoth’s request for a contested case hearing on Southwest Festivals, Inc.’s and Richard
Korsh’s (“Southwest Festivals”) application to the TCEQ for a new permit. OPIC recommends
that the Commission grant Ms. Hollingworth’s hearing request. In support of its recommenda’?ion
OPIC respectfully submits thé following: |

1. INTRODUCTION

On November 18, 2005, Southwest Festivals applied. to the TCEQ for a new permit to
construct a waste water treatment plant and dispose of treated domestic wastewater. The freated
domestic wastewater will be disposed of at a daily average flow not to exceed 17,700 gallons per
day via surface irrigation of two acres of non-public access land. The proposed wastewater
treatment plant will serve the Scarborough Faire Renaissance Festival grounds during its seasonal
operation which is seven (7) consecutive weekends in April and May and four (4) consecutive
weekends in October as well as single day events through out the year.

Applicant’s proposed wastewater treatment facilities and disposal site are located on
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Farm-to-Market Road 66, approximately 1.6 miles sguthﬂves’g of 1nt¢rstate Highway 35 East in
Ellis County, Texas. The facility will be a pond system consisting of storage tanks, a facultative -
lagoon and a storage pond. The proposed irrigation’j‘ﬁelds are located in the drai’nage basin of
South Prong Creck in Segment No. 0816 of the Trinity River Basin. The draft permit iimits
efﬂuént application rates to the irrigated land to 2.4 acre feet per year per acre irrigated. The draft |
permit also requires Appﬁcant fo rriaintavin‘béﬁnudal grass and a native grass ﬁix on the disposal
site.

The Application Was declared administratively complete on January 3, 2006. ‘Applicant’s
Notice of Récéipt and Intent to Obtain a Water Quality Permit (NORI) was ‘pubﬁshéd on Jatiuary
11, 2006 in fhe Waxahdchie Daily Light. Applicant‘;s'Notic;e of Application and Preliminary
Decision (NAPD) for 2 Water Quality Permit wab pﬁbﬁshed'on July 9, 2006 in the Waxahachic
Daily Light. “A'ugust 8, 2006, was the closing date for the‘public comment period. The Chief
Clerk mailed the TCEQ Executive Director’s Response To Comments and Decision on October
25, 2006.

One timely hearing reQﬁéstas received on this Applicatioh _froin Ms. ‘Amy Hollingsworth
on February 17, 2006. In her hearing request, Ms. Hollingsworth claims that the facility is being
constructed across the street from her neighborhood. Ms. Hollingsworth objects to the TCEQ
granting this perniit because she is concerned that éfﬂuent from the Facility will cause an
unpleasant odor, contribute to ﬂoodiné and contaminate the creck that‘ru;}i's bohind her home,

" IL. APPLICABLE LAW
| To obtain a hearing, Ms. Hollingsworth’s hearing request must identify her personal

justiciable interest affected by the Application; demonstrate why she is an “affected petson” who
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may be adversely affected by the Application in a manner not common to members of the genefal
public; request a contested case hearing; list all relevant and material disputed issues of fact that
were raised during the comment period that are the basis of her hearing request; and provide any
other information specified in the public notice of application.' Under 30 TAC §55.203(a), an
affected person is “one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application.” This justiciable interest does
not include an interest common to the general public. 30 TAC §55.203(c) also provides relevant
~ factors that will be considered in determining whether a person is affected. These factors include:
(1) whether the interest claimed is one protected by the law under which the
application will be considered;
(2) distance restrictions or other limitations imposed by law on the affected interest;
(3) whether areasonable relationship exists between the interest claimed and the
activity regulated; .
(4) likely impact of the regulated activity on the health, safety, and use of property
of the person;
(5) likely impact of the regulated activity on use of the impacted natural resource by
the person; and
(6) for governmental entities, their statutory authority over or interest in the issues
relevant to the application.
The Commission shall grant an affected person’s timely filed hearing request if: (1) the
request is made pursuant to a right to hearing authorized by law; and (2) the request raises
disputed issues of fact that were raised during the comment period and that are relevant and

material to the commission’s decision on thé application. 30 TAC 55.211(c).* Accordingly,

pursuant to 30 TAC §55.209(e), responses to hearing requests must specifically address:

1 30 TAC §55.201(d).

A hearing request can not be based on an issue raised solely in comments that have been withdrawn by
written letter filed with the chief clerk prior to the filing of the executive director’s response to comments. 30 TAC
§55.211(c)(2)(A).
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(1) whether the requestor is an affected person;

(2) which issues raised in the hearing request are dlsputed

(3) whether the dispute involves questions of fact or law;

(4) whether the issues were raised during the public comment period;

(5) whether the hearing request is based on issues raised solely in a public comment
withdrawn by the commenter in writing by filing a withdrawal letter with the chief
clerk prior to the filing of the Executive Director’s Response to Comment; ‘

(6) whether the issues are relevant and material to the decision on the application; and

(7) a maximum expected duration for the contested case hearing.

I1L DISCUSSION

A. Affeéted Persoh Statusyb

‘Ms. ﬁ&lingsiﬁérth is concerned that odor from the irrigation fields will interfere with her
use and enj oﬁhent of her prdpefty. Odor from the ii’rigati(:)n ﬁéids could potentiréllf im‘pactl Ms.
HollingsWorth’s use and enj oyméﬁt of her property because of ‘ethe'ﬂélds"' proximity bto Ms _
Hollingsworth’s residence. Ms. Hollingéworth is not listed as an adj aéent l_and dWﬁér in
Southwest Festival’s Application, However, frorh the map submitted With thb Applicaﬁon and the
gps map submitted by the TCEQ Exeo_;ltive Director, it appears that the ifri’ga‘gidn “ﬁelds are.
approximately a half mile from Ms. Hollingsworth’s home. Becéﬁsé of thié proximity, there is a
reasoriéble rélationship between Ms. HbllingsWorth’é donéerﬁ aboﬁt odor and the activity |
regulated; |

Ms. Hollingsworth is also concernéd ’thét runoff from the ‘i?'?dcility’s irrigétioh fields will
contamin;ité tﬁe créek rumﬁﬁg Behind her home. f{unoff from the irri gation ﬁelds n'lar)};d\;ersg‘ly
rimpact the‘cre'él':{ Eéhind Ms. Hollingsworth’é home if that ofeek is Soufh Proﬁg Cfeelg. South

Prong Creek may be impacted because the irrigation fields are located in the drainage basin of
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South Prong Creek.? A drainage basin is the topographic region from which a stream receives
runoff. However, Ms. Hollingsworth does not identify in her request which creek runs behind her
home.

Ms. Hollingsworth also raises the concern that the Facility discharge may contribute to
flooding in the area. The TCEQ does not have jurisdiction to regulate wastewater discharge
applicants based on flooding concerns which have not been clearly tied to concerns about the
condition of the receiving discharge route, erosion, turbidity, or water quality. Therefore, the
flooding issue raised by Ms. Hollingsworth does not directly relate to whether the Applicant will
meet the requirements of applicable substantive law,* and is not rele\}ant and material to the
Commission’s decision on the Application.’

Pursuant to the above, odor from the irrigation fields may detrimentally impact Ms.
Hollingsworth’s use and enjoyment of her propert,® Thereby creating a reasonable relationship
between the concerns éxpreésed in Ms. Hollingsworth’s hearing request and the proposed effluent
disposal location.” Ms. Hollingworth’s concerns regarding the odor from the fields and the

possible contamination of the creek behind her home are also protected by the law under which

3TCEQ Technical Summary and Executive Director’s Preliminary Decision, Page 1.

4 See Anderson v. Liberty Lobby , Inc., 477 U.S. 242,248-251(1986) (in discussing the standards applicable to
reviewing motions for summary judgment the Court stated “[a]s to materiality, the substantive law will identify
which facts are material. ... it is the substantive law’s identification of which facts are critical and which facts are
irrelevant that governs.”)

330 TAC § 55.211(b)(3)(A) (2006).
530 TAC §55.203(c)(4) & (5)
30 TAC §55.203(c)(3)
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the application will be (:0‘1‘,1si(rifc‘r_ed.8 The TCEQ rules reﬂquire that the quality of th¢ water in the -
state be maintained consistent with publjc health and enjoyment.” Therefore, OPIC respectfully
recommends that the Commission grant this hearing request because Ms. Hollingsworth has
established herself as an "affected person" who has standing fo request a contested case hearjng on
this Application. |

B. Issues Raised in the Hearing Requests .

Ms. Hollingsworth’s vrequest'raises.thc; \follvowh'lg jssu@g cqncerning the proposed plaﬁt and
its operations:
1. Whether there is adequate control of odor from the dispogal area;
2. Whether the disposal activities will result in contamination of the creek behind Ms.
Holingsworth’s home; and,
3. Whether Facility discharge will coﬁtribute to flooding.
1. Issues Disputed T
Each of the issues raised by Ms. HollingsWQﬂh are disputed. The issue{s were raised
during the comment period and addregsed by the executive dircptq;‘ i‘rAll thé response to comments.
2. Issues of Fact
Ms. Hollingsworth’s issues concern the suitability of the proposed disposal site and
whethgr the proposed plant’s épqutions will be ade;iuately proteg;t‘iye of the Stéfé’é Wéter
resources. These are isslidsf”of_ fact appropriate for referral to the Staté Office of Adminisfrati’vé |

Hearings.

830 TAC §55.203(c)(1)

930 TAC §309.1, §309.4 & §309.20
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3. Issues Raised During the Comment Period

Ms. Hollingsworth raised all of the issues discussed above in her hearing request which
was filed during the comment period.
4. Relevant and Material Issues

The hearing request raises issues relevant and material to the Commission’s decision
under the requirements of 30 TAC §§ 55.201(d)(4) and 55.211(c)(2)(A). Issues concerning the
suitability of the disposal site and the adequacy of the permit to assure protection of the State’s
water resources are addressed by the requirements of 30 TAC §309 Subchapter C, Laﬁd Disposal
of Sewage Effluent, §309.20. Requirefnents to abate and control nuisance odor prior to
construction of a new wastewater treatment plant unitvare addressed in 30 TAC §309.13(e).
Therefore, the issues raised by Ms. Hollingsworth regarding odor and possible contamination of
the creek behind her home are relevant and material to the Commission’s decision of the pending
application because they are addressed by the substantive law governing the application, are
within the jurisdiction of the TCEQ, and can be addressed in a hearing on the pending application.
As discussed above, the TCEQ generally does not have jurisdictioh to regulate wastewater
discharge applicants based on ﬂobding concerns. Therefore, the flooding issue raised by Ms.
Hollingsworth are not relevant and material to the Commission’s decision on the Application.'
5. Issues Recommended for Referral to Hearing

In light of the requirements of 30 TAC §§ 50.115(b) and 55.211(b)(3)(A)(D), OPIC
recommends that the Commission refer the following disputed issues of fact to SOAH:

1. Whether there is adequate control of odor from the disposal area.

1030 TAC § 55.211(b)(3)(A) (2006).
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If Ms. Hollingsworth files a timely reply iden’gifyjng Fhe creek behind her house as the
Soufh P.rongCreek OPIC may recommend that an 1ssue be referred to the State Office of
Administrative Hearings (“SOAH”) regarding whether the irrigation of the fields would ‘adversely
impact the stream behind her home.

C. Maximum Expected Duration of Hearipg

Qemmission rule 30 TAC § 50. 1 15(d) requires that any eo'mmission order referring a case
to SOAH specify the ma);imum expected duretion of ’Fhe hearing b’y‘s'tgating a Qate ‘by, Wh;ifh the |
judge is expected to issue a proposal for de0131on The rule further prov1des that no hea:rlng shall
be longer than one year from the first day of the prehmlnary hearmg to the date the proposal for
decision ;s,lssued, To ass1st the Commlsswq in eta\tmg a date by wh;eh the: Judge is expected to
issue a proposal for decision, and as required by 30 TAC § 55.209(e)(7), OPIC estimates that .tlle
maximum expected duration of a hearing on this applieation would be six (6) ’menths ﬂoﬁ the
first date of the preliminary hearing until the p:rep‘olsql for decision is issued. ,

IV. CONCLUSION

OPIC recommends granting Ms. Hollingwoﬁh’s request for a contesteci case hearing_o‘rxl'

the above-referenced issue for a duration of six months. -

Respectfully submitted,
Blas J. Coy, Jr.

W‘cers’c

‘Meﬁ/*y Alice C. Boechm-McKaughan
Assistant Public Interest Counsel
(512)239-6363 PHONE
(512)239-6377.FAX
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CERTIFICATE OF SERVICE

I hereby certify that on February 26, 2007, the original and eleven true and correct copies
of the Office of the Public Counsel’s Response to Request for Hearing were filed with the Chief

Clerk of the TCEQ and a copy was served to all persons listed on the attac ailing list via
facsimile transmission, and Inter-Agency Mail or by deposit ] Meil /C/‘

@Iary Alice C. Boehm-McKaughan
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MAILING LIST
SOUTHWEST FESTIVALS, INC.
TCEQ DOCKET NO. 2006-2027-MWD

FOR THE APPLICANT:
Richard Holeyfield
Southwest Festivals, Tnc.
P.O.Box 538
Waxahachie, Texas 75168
Tel: (972) 938-3247

Fax: (972) 938-1890

Jerry Palady :
Palco-Engineering and Construcition
211 East Beltline, Ste. 103

DeSoto, Texas 75115

Tel: (972) 223-7676

Fax: (972) 223-7677

FOR THE EXECUTIVE DIRECTOR:
Scott Shoemaker, Staff Attorney
Texas Commission on Environmental Quality
Environmental Law Division, MC-173
P.0O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-0600
Fax: (512) 239-0606

Tune Ella Martinez, Technical Staff
Texas Commission on Environmental Quality
Water Quality Division, MC-148
"P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-3235
Fax: (512) 239-4114

FOR OFFICE OF PUBLIC ASSISTANCE:
Jody Henneke, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

" P.O.Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4010
Fax: (512) 239-4015

FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

' REQUESTER:

Amy Hollingsworth
1037 Waterford-Dr.

‘Waxahachie, Texas 75167-8180






